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IMPORTANT INFORMATION








October 14, 2004

M E M O R A N D U M
TO:
FDIC Chapter Presidents

RE:
Meeting on National Grievance on FDIC CSAs 

SUMMARY:  The FDIC has submitted its response and has denied NTEU’s national grievance on Corporate Success Awards (CSAs) alleging adverse impact on various demographic groups.  NTEU is invoking arbitration on this grievance.
As I reported by memoranda on August 4 and August 17, 2004, NTEU filed a national grievance alleging violations of law, the Compensation Agreement, and the CSA Memorandum of Understanding (MOU) in the unfair and inequitable distribution of CSAs to employees age 40 and above, African-Americans, Hispanics, and employees below Grade 12.  The FDIC has now responded to this grievance, denying the grievance on the merits while also alleging that it was not timely filed.  
With respect to the merits of the grievance, the agency’s denial did not address any of the specific statistical evidence of adverse impact on minorities, employees over age 40, and employees at Grade 12 and below.  Reduced to its essence, the agency’s response can be summarized as: 

(1) The MOU does not establish a quota system requiring a fixed or minimum distribution rate to any particular group of employees: “the 80 percent rate referenced in the EEOC Guidelines was used as a threshold for discussions and review, not as a condition requiring change.”
While NTEU agrees that the MOU did not establish a quota system, the FDIC’s response mischaracterizes and understates the significance of its failure to keep its CSA distribution rates within the parameters established under the MOU and the EEOC’s Uniform Guidelines on Employee Selection Procedures.  Under the Uniform Guidelines, a particular personnel practice (such as practices with respect to hiring, promotions or awards) is suspect if the selection or distribution rate for employees in a protected class (e.g., race, age or gender) is less than four-fifths (or 80%) of the distribution rate for the non-minority group with the highest rate; the “four-fifths rule” is used because it roughly corresponds to two standard deviations, at which point the results become statistically significant, given a sufficient sample size. 
In this grievance, NTEU presented ample statistical evidence that the rate of distribution of CSAs for African-American and Hispanic employees, employees over age 40, and employees grade 12 and below were outside the identified range and that there was less than a one percent chance (taking into account both the distribution rate and sample size) that these results could be explained by randomness.   Under the terms of the MOU, as well as the well established case law on discrimination and adverse impact, the burden shifts to the agency to identify some “legitimate business reason” to explain why the distribution rate for these protected groups fall outside the range of results that would normally be expected or explained by randomness or chance.  In the case of employees age 40 and above, the results fell far outside the range that could be expected from a random distribution.
(2) The FDIC contends that the “system of checks and balances established by the parties” in the CSA Circular and MOU “resulted in the top contributors being recognized by each division and office” and “protected the CSA system against improper discrimination in awarding CSAs.” According to the FDIC, reviewing officials took “great care in ensuring that the CSA criteria were applied consistently within their division or office, “Division/Office Directors met with reviewing officials to discuss CSA nominations,” and “CSA nominations were thoroughly discussed within the supervisory chain.”  The FDIC states that “the list of nominees within each division or office were modified, when appropriate, after lengthy meeting in the course of these review processes, to ensure consistency, fair and equitable treatment, and that top contributors would be the award recipients for that division or office.” (emphasis added)

The FDIC is essentially hiding behind the review process to try to justify the anomalous results.  However, while the supervisory review of CSAs is certainly a legitimate business process, it does not, in itself, constitute a “business reason” that explains why CSAs were given at such drastically lower rates to certain groups of employees in protected classes.   Although the agency has stated that the lists of nominees were modified “when appropriate,” it does not indicate what specific criteria or factors were considered in making any such modifications.  Did the agency even look at the data on nominees and consider the possible adverse impact on protected classes or the possibility that there may have been discrimination, whether intentional or unconscious, in the identifying “top contributors” for the receipt of CSAs?  If not, the FDIC was grossly negligent; if so, it appears that the agency has engaged in a form of institutionalized bias.  

In either case, the FDIC has failed to articulate any legitimate business reasons to explain the low CSA distribution rates for African-American and Hispanic employees, employees age 40 and above, and employees Grade 12 and below.  The agency might have been able to do so if it had a validated, robust, multilevel performance management system, with performance criteria tailored to each job and had used the results of this process to identify CSA recipients.  However, we all know that while the FDIC once had such a system, it abandoned it several years ago.  The current pass/fail performance management system is a shell of its former self, and the agency does not even use this system for decisions on CSAs.  Instead, it uses a single set of extremely broad and vague criteria, which are not tailored to an employee’s position or duties, to identify “top contributors.”  NTEU believes that it will be very difficult for the FDIC to convince an independent and objective third party that these vague CSA criteria, as interpreted and applied by the many different supervisors in the FDIC, will meet the standards required to demonstrate that these criteria are sufficient to validly identify the “top contributors” and provide “legitimate business reasons” for the CSA results.


As to the agency’s contention that the grievance was not timely filed, NTEU finds this allegation particularly appalling.  Under the terms of the MOU, the FDIC was required to provide NTEU with certain statistical data on the distribution of CSAs to various demographic groups.  Section 3 of the MOU provides:

If the data for one of more of the groups … indicates a rate of distribution that is less than 80% of the distribution rate for the group with the highest rate in the field, the FDIC and NTEU will conduct a joint review of the approved awards to determine if these results can be justified by a legitimate business reason or explained by the size(s) of the group(s) being compared.  However, this joint review process does not waive the right of the Union or any employee to seek relief in any appropriate legal forum.


The FDIC provided the raw data on distribution of CSAs to NTEU in March.  However, the FDIC and NTEU met and talked many times over the course of the following months to jointly review this data, discuss its meaning and whether any changes should be made in the CSA distributions for this initial year of the program.  All this time, NTEU was assured by the FDIC that it would come up with a solution to address the problems identified by NTEU, and NTEU maintained that it would file a grievance if no satisfactory solution was found.  This process continued until July 16, 2004, when the FDIC unilaterally broke off talks on an agreement that would have resulted in granting additional number of CSAs or other awards for the first year and prospective changes to improve the program and try to avoid these problems in subsequent years.  NTEU filed this national grievance on August 4, 2004, within 20 workdays of the end of the joint review discussions, which was point it became clear that the FDIC had not identified any legitimate business reasons or made any changes to address the evidence of bias presented by NTEU.  The FDIC’s claim that the discussion of solutions to address the evidence of bias presented by NTEU was not part of the joint review process under the MOU is utterly without merit. 
  
I will let you know as soon as I have additional information on the scheduling of an arbitration hearing on this important grievance.  Among the remedies that NTEU is seeking are retroactive CSAs (back pay plus interest) for adversely affected employees and attorneys’ fees for NTEU, as well as changes to the CSA/pay-for-performance program to end any future bias or discrimination.







Colleen M. Kelley







National President
